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Southern Eailwat Co. v. Gregg.* 

Supreme Court of Appeals: At Kichmond. 

March 12, 1903. 

1. Eminent Domain — Payment of damages — Acquisition of title. In proceedings 

to condemn land for a public use, the payment of the sum ascertained to be a 
just compensation, is a condition precedent to divesting the owner of land 
of his title thereto, and is as indispensable as a conveyance between an ordinary 
vendor and vendee. Such owner, until payment is made, stands on sub- 
stantially the same plane as a vendor who has retained title as security for 
the purchase money. 

2. Eminent Domain — Damages assessed — Lien — Enforcement in equity. Where 

land has been condemned for a railroad, but the compensation therefor has 
not been paid, the owner of the land has a lien thereon for such compensa- 
tion which a court of equity will enforce against the land in the hands of the 
petitioner and all persons claiming under it. 

3. Eminent Domain — Non-payment of damages — Entry by petitioner — Waiver. 

The entry of a railroad company upon land condemned for its purposes and 
the construction of its road bed thereon before paying the damages assessed, 
without objection on the part of the owner, cannot be regarded as a waiver 
by the owner of his lien upon the land for the amount of the damages, 
especially where the right to enter was neither asked nor obtained. 

4. Eminent Domian — Case in judgment — Waiver of lien for damages. In this case 

land was condemned for the purposes of a railroad company, but the damages 
assessed were never paid. The company, without express consent, entered 
and constructed its road bed. The company failed and its property was sold 
and afterwards passed successively to several different companies. The owner 
demanded payment of the superintendents of each of these companies, and 
they promised payment. The owner was in the employment of the first 
company and in easy circumstances, while the company was financially em- 
barrassed. Held : There has been no waiver by the owner of his lien on the 
land for the damages assessed. 

5. Laches — Abandonment of claim — Continuous claim and acknowledgment. Laches 

is only permitted to defeat an acknowledged right on the ground that it 
affords evidence of the abandonment of the right. The doctrine, therefore, 
can have no application to a case where a demarid has been continuously 
asserted and as continuously acknowledged. 

6. Evidence — Record — Third persons unaffected — Creditor's suit. The owner of 

land condemned for the purposes of a railroad company, and who has a lien 
on the land for the damages assessed, is in no way bound or affected by the 
proceedings in a lien creditor's suit against the company to which he was no 
party, and of which he knew nothing except what he had casually heard or 
read in the newspapers, and, in a suit to enforce his lien, the record of the 
creditor's suit cannot be used in evidence against him. 

Appeal from several decrees, pronounced by the Circuit Court of 

♦ Reported by M. P. Burks, State Reporter. 
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Loudoun county, in a suit in chancery, wherein the appellee was 
the complainant, and the appellant and others were the defendants. 

Affirmed. 
The opinion states the case. 

Munford, Hunton, Williams & Anderson, for the appellant. 

E. E. Oarnett and Edward Nichols, for the appellee. 

Whittle, J., delivered the opinion of the court. 

There is practically no controversy in respect to the facts in- 
volved in this appeal. It appears that in the year 1869 the Alex- 
andria, Loudoun & Hampshire Eailroad Company instituted pro- 
ceedings in the County Court of Loudoun county to condemn 
certain lands situated therein upon which its proposed road was to- 
be located. In September, 1870, the commissioners appointed for 
that purpose reported that the lands of appellee, Gregg, proposed 
to be taken by the company for its purposes contained three acres, 
three roods and seven poles, and ascertained that $296.09 would be 
a just compensation therefor. The report was confirmed February 
14, 1871, on motion of the Washington & Ohio Eailroad Company, 
the successor of the Alexandria, Loudoun & Hampshire Eailroad 
Company, but was not recorded in the clerk's office until February 
11, 1895. The new company succeeded to all the rights of the 
original company, and in the year 1874, without having paid the 
compensation allowed by the commissioners either to appellee or 
into court, entered upon the land in controversy and proceeded to 
construct its road thereon. The company took possession of the 
land without asking or obtaining the permission of appellee; but 
he interposed no objection to the entry. 

It further appears that appellee has never received any com- 
pensation for the property taken by the company, and did not 
intend to waive his rights by tacitly permitting it to take posses- 
sion of his land. On the contrary, he from time to time made 
demand upon the superintendents of the various companies for 
payment of the amount which had been allowed him. These offi- 
cials admitted that the claim was justly due and promised to settle 
it, but never did so. The last demand was made on the super- 
intendent of the Southern Eailway Company, only a year or two 
before the commencement of this suit, but it does not appear that 
he acknowledged liability on the part of that company. 
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While the authority of these officers to bind their respective com- 
panies was not proved, they nevertheless promised to pay the 
damages, and that circumstance at least shows that appellee did 
not intend to waive his rights. 

Appellee was in the employment of the Washington & Ohio Kail- 
road Company and its successors, as depot agent, from the time the 
company first commenced to do business until November, 1899. 
He had a small family dependent on him for support, and was 
in easy circumstances, while the company, on the contrary, was in 
great financial stress. About the year 1877 a lien creditors' suit 
was instituted against it, and the road was subsequently sold and 
reorganized under the name of the Washington & Western Railroad. 
The last named company having made default in the payment of 
the purchase money, the property was again sold, and the company 
reorganized as the Washington, Ohio & Western Railroad. That 
company mortgaged the road and operated it until the year 1894, 
when the property was conveyed to appellant, the Southern Rail- 
way Company. 

Appellee was not made a party to the lien creditors' suit, and 
was not called on to report his claim therein. He did not even 
know in what court the suit was pending, but heard or read in a 
newspaper that the road had been decreed to be sold. 

In the year 1900 appellee filed a bill in equity in the Circuit 
Court of Loudoun county against appellant and others to subject 
the land in controversy to sale for the satisfaction of the compen- 
sation allowed him by the commissioners in the condemnation 
proceedings, to-wit, the sum of $296.09, with interest thereon from 
July 1, 1874. 

There was a demurrer to the bill, and also two pleas of the 
statute of limitations, the one setting up a limitation of three years, 
and the other a limitation of five years in bar of a recovery. 

In its answer the Southern Railway Company avers that it is 
not advised whether the amount claimed by appellee was ever paid , 
but insists that, at the date of its purchase, it found those under 
whom it claims in possession of the land and presumed, and had a 
right to presume, that the law had been complied with, and that 
possession had been transferred from appellee to them by virtue of 
payment of the compensation allowed. But that if said damages 
have not been paid, appellee has waived his right to the same 
against appellant, a purchaser for value and without notice. 
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It further denies that appellee has a vendor's lien, or a lien in 
the nature of a vendor's lien, on the land for the amount of his 
demand. And it insists that if all the allegations of the bill are 
true, appellee's claim amounts to a mere personal right of action 
against the Washington & Ohio Eailroad Company. 

The answer also relies on the presumption of payment from 
lapse of time, and laches. The deposition of appellee was taken, 
and at the hearing the Circuit Court overruled the demurrer and 
the two pleas of the statute of limitations, and established the de- 
mand of appellee as a lien on the land in controversy. The last 
decree in the case provides for a sale of the land, unless the lien, 
with interest and costs, is paid within sixty clays. To these decrees 
an appeal was allowed by one of the judges of this court. 

It is conceded that the statute of limitations has no application 
to appellee's demand, and that there was no error in the action of 
the court in overruling the pleas which interposed that defense. 

On the demurrer the contention is that appellee has no lien on 
the land in controversy, and for that reason a court of equity is 
without jurisdiction in the premises, and the demurrer ought to 
have been sustained. The soundness of that contention will be 
considered in connection with the merits of the case. 

In the condemnation proceedings the appellee bore the relation 
of an enforced vendor to appellant's predecessor in title, the Wash- 
ington & Ohio Eailroad Company, and their respective rights in 
regard to the property must be determined in the light of the 
acknowledged principle of universal law, that private property 
cannot be taken for public use without just compensation (2 Kent's 
Com. 339), and of the statutory enactment, regulating such pro- 
ceedings, found in section 1079 of the present Code, that "The sum 
so ascertained to be a just compensation may be paid to the person 
entitled thereto, or in court. 

"Upon such payment the title to the part of the land for which 
such compensation is allowed shall be absolutely vested in the com- 
pany .... in fee simple." The essential element of this 
extraordinary mode of acquiring title to real estate is the payment 
of the sum ascertained to be a just compensation. That require- 
ment is a condition precedent, and as indispensable to divest the 
title of the owner as is a conveyance between an ordinary vendor 
and vendee. 

Until that condition is complied with he remains as completely 
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invested with title and occupies as high a plane in respect to the 
property as does an ordinary vendor who has retained title as 
security for the purchase money. That being the inevitable result 
of the principle adverted to and the statutory provision, the rules 
applicable to this case and to the case of an ordinary vendor and 
vendee are analogous, if not identical. 

These principles are well settled and familiar to the profession. 

Mr. Barton, in discussing the subject, says : "But neither before 
or under the statute (meaning the statute abolishing the vendor's 
equitable hen) must the case of a vendor's lien be confounded with 
the right of a vendor who has retained title, to enforce specific 
execution by compelling the payment of the purchase money, and 
to subject the land sold therefor, for the vendee and persons claim- 
ing under him can never compel a relinquishment of the legal title 
except upon the terms of a full payment of the purchase money." 
2 Bar. Chy. Pr. (2d ed.) 985. This statement of the law is 
sustained by numerous decisions of this court to which he refers. 

"That the vendor retaining the legal title occupies a position dif- 
ferent from and higher than one who has parted with the legal title 
and relies on the mere implied equitable lien, is not only clear from 
the considerations aforesaid, but is shown by the authorities. Not- 
withstanding the doubts of Lord Eldon, it may now be considered 
as well established that where the vendor who has conveyed takes 
a personal collateral security, binding others as well as the vendee, 
as a bond or note with security, the lien on the land does not exist. 
But in the case of Hatcher's Admx. v. Hatcher's Ex'ors, 1 Kan. 53, 
the purchaser gave bond with security for the purchase money, but 
received no conveyance; and it was decided that the right of the 
vendor to resort to the land was not lost by taking personal security. 
In that case, a suit at the instance of the security to subject the 
land for his indemnity was sustained, before he had been compelled 
to pay himself. And upon the same principle it was held in Lewis 
v. Caperton's Ex'or, 8 Gratt. 148, that the vendor retaining the 
legal title may resort to the land as against creditors and incum- 
brances of the vendee, although the vendee had subsequently exe- 
cuted a deed by which he conveyed other property to secure the 
purchase money." Opinion by Allen, Judge, in Young v. Mauck, 
15 Gratt. 307. 

At page 306, Judge Allen observes : "Among the circumstances 
to repel the presumption of an intention to resort to the estate, is 
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the making of a conveyance of the legal title: a circumstance al- 
ways sufficient to repel the presumption as against a bona fide pur- 
chaser from the vendee having the legal title. But a purchaser or 
an incumbrancer of a mere equitable title must take the place of 
the person from whom he purchases." 

And again, at page 308 : "The vendee cannot compel a relin- 
quishment of the legal title until he clothes himself with equity by 
the payment of the purchase money." See also, Coles v. Withers, 
33 Gratt. 193, where Judge Staples remarks : "Upon this subject I 
refer to the able and exhaustive opinion of Judge Allen in Young 
v. Maude." 

Mr. Barton comments on that case as follows: "The learned 
Judge there calls attention to the fact that, where no deed has been 
executed by the vendor, very different considerations govern ; that, 
in such cases, the question of implied waiver does not arise, and 
that no distinct personal or collateral security will operate as a 
waiver; for, by retaining the title, the vendor has manifested, in 
the most unmistakable manner, his purpose of looking to the land 
as security for his debt ; and no court of equity will compel him to 
part with the title until he has actually received the consideration." 
2 Bar. Chy. Pr. (2d ed.), p. 987. 

Thus it appears that the contention of appellee, that his demand 
in this case constitutes an equitable lien on the property con- 
demned, which a court of equity will enforce, is fully sustained by 
the principles applicable to the analogous case of an ordinary 
vendor and vendee. 

But the contention is also directly upheld by the decisions of 
other States in condemnation proceedings. See Fries v. Railroad 
Go., 46 1ST. E. 516 ; Kendall v. Railroad Co., 55 Vt. 438 ; Kittell v. 
Railroad Co., 56 Vt. 96; Adams v. Railroad Co., 57 Vt. 240; 
Bridgman v. Railroad Co., 58 Vt. 198 ; Railroad Co. v. Harvey, 107 
Pa. 319 ; Epling v. Dickson, Recv'r, 170 111. 329. 

In Railroad Company v. Hall, 135 Ind. 91, it was said: "The 
new company is enjoying the easement under the conditions of the 
old company, and the benefits and burdens incident to its use are 
inseparable." 

And in Railroad Company v. Oaley, 141 Ind. 483 : "A new rail- 
road company which succeeds to the rights of the old company can- 
not divest itself of the burdens of the old company, among which 
are damages for the appropriation of land for right of way. The 
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contrary to this has been expressly decided. A man's land cannot 
be taken from him without compensation. The new railroad com- 
pany which succeeds to the rights and privileges of the old com- 
pany cannot divest itself of the burdens." 

It follows, therefore, from these authorities that the demurrer to 
the bill was properly overruled. 

The sole ground relied on by appellant to establish a waiver on 
the part of appellee of his equitable lien in this case is the circum- 
stance that its predecessor in title, the Washington & Ohio Eail- 
road Company, was allowed to enter upon the possession of the land 
and construct its road thereon without having first paid the 
damages assessed against it as required by law. 

It will be recalled that this action of the company was taken 
without either asking or obtaining the permission of appellee, but 
that he interposed no objection. 

It must be observed also that the alleged ground of waiver is 
unaffected by lapse of time. The waiver, if there was a waiver, 
was as complete the day after the company took possession of the 
property as it was at the time of the institution of this suit; and, 
if the contention of appellant is sound, would have as effectually 
defeated an assertion of the lien at the former as at the latter date. 

"A complete title to lands embraces three several stages or de- 
grees, namely, (1) The mere possession; (2) The right of posses- 
sion (which may be either apparent or real) ; and (3) The mere 
right of property." 2 Min. Inst. 447. 

IsTow the contention of appellant leads to the conclusion that a 
surrender of one of these subordinate elements of a complete title 
constitutes an abandonment of them all. If that view prevails, it 
would carry the doctrine of waiver far beyond its reasonable and 
legitimate scope, and if applied to transactions between ordinary 
vendor and vendee would engraft a dangerous innovation on the 
well established principles regulating the devolution of title to real 
estate in this Commonwealth. 

As title to private property by mere operation of law can be only 
acquired by payment of the ascertained value, it is essential for 
appellant, in order to rely on the extraordinary method of acquisi- 
tion, to prove performance of the condition by which alone the 
owner can be divested of his title. 

Where, however, it relies on the acquisition of title in the ordi- 
uary way, by act of the parties, such act must conform to the re- 
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quirements of law applicable to that mode of divestiture of free- 
hold title to land. 

The subject of parol disclaimer of title has quite recently re- 
ceived the consideration of this court. The rule is stated thus: 
"Where legal title is vested in one, no mere -parol disclaimer can 
divest title. It has been long settled here that disclaimer of a 
freehold can only be by deed, or in a court of record." Suttle v. 
R. F. & P. R. Co., 76 Va. 284; Jennings v. Gravely, 92 Va. 377;. 
Honey v. Breeden, 100 Va. 781. 

Waiver is the intentional relinquishment of a known right, with 
both knowledge of its existence and an intention to relinquish it. 

"Waiver of lien — Such consent to enter upon the land, to con- 
struct the road, the arrangement as to damages, their appraisal by 
commissioners, do not constitute a waiver ; a clear and express con- 
tract is necessary." Kittell v. Railroad Co., supra. 

It affirmatively appears from this record that appellee did not 
intend to relinquish any of his rights by tacitly permitting the 
company to take possession of his land. On the contrary, he was 
insistent in demanding payment of the superintendents of the 
various companies, and their repeated promises to settle makes it 
manifest that neither party understood that there had been an 
abandonment or waiver of any right. This positive evidence of a 
continual claim by appellee and promise to settle by the superin- 
tendents, strengthened by the circumstances that appellee was in 
the employment of the company and was in easy circumstances, 
while the company was laboring under financial embarrassment, 
repels any presumption of payment from lapse of time. 

And the same evidence and circumstances fully answer the sug- 
gestion that the claim is barred by laches. There is no pretence 
that the justness of the demand is obscured by lapse of time, death 
of parties, or loss of evidence. Indeed, the pleadings do not even 
put in issue the question of payment, and appellee's testimony that 
the claim has never been paid is not denied. Laches is only per- 
mitted to defeat an acknowledged right on the ground of its afford- 
ing evidence that the right has been abandoned. The doctrine can 
have no application, therefore, to a case where the demand is con- 
tinuously asserted and as continuously acknowledged. 

The last assignment of error is to the ruling of the court in sup- 
pressing and refusing to admit as evidence excerpts from the 
record in the lien creditors' suit against the Washington & Ohio 
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Kailroad Company, heretofore referred to. The facts in. relation 
to that suit have been stated. Appellee was not a party, he did not 
know in what court the suit was pending, he had no notice of the 
taking of the account, and casually heard or read in a newspaper 
that the property of the company had been decreed to be sold. He 
was not bound or affected by any of the proceedings in that cause, 
and the court properly excluded the parts of the record offered in 
evidence. 

Mr. Barton, in discussing the effect of decrees in creditors' suits, 
says : "The rule has not been carried to the extent of holding that 
the lien creditor" of a living man who has not been made a party, 
or proved his claim before the commissioner, will be bound by the 
proceedings in the suit." 1 Bar. Chy. Pr. (1st ed.), 177, note. 
See also, 1. Bar. Chy. Pr. (2d. ed.) 364. 

There is no error in the decrees complained of, and they are 
affirmed. Affirmed. 

NOTE. — The opinion in this case is instructive in refreshing our memories as 
to the distinction between the technical vendor's lien, arising only after a convey- 
ance of the legal title, and recognized on'y in equity — a lien which has been 
abolished in Virginia by statute, save where reserved on the face of the convey- 
ance (Code, sec. 2474) — and that superior claim (sometimes loosely termed ven- 
dor's lien) which a vendor has who has never conveyed the legal title. The first 
arises merely out of the equitable principle that the vendee, although legal title 
may have been conveyed to him, should not hold the land as against the claim of 
the unpaid vendor. It is a right that is easily waived — and is generally held to 
be waived where independent security has been taken by the vendor — and will 
not prevail against bona fide purchasers for value. 

Where, however, the vendor has himself retained the legal title, he has some- 
thing better than a mere equitable lien — he need make no appeal to the chancellor 
for the exercise of his benevolent jurisdiction. Indeed, he may assert his rights at 
law by an action of ejectment. As well said by the court in the principal case, 
such a claim will not readily be held to be waived, and so long as the vendee con- 
fessedly holds the property in subjection to the outstanding legal title, there can 
be no adverse possession, so as to bar the action of ejectment, or, as held in the 
principal case, so as to bar the vendor's claim for the purchase money. 

The case also illustrates the principle, fully established in Virginia — though 
vigorously combatted by Mr. Bishop (Contracts, 309), and repudiated by many 
courts — that no estoppel in pais can operate as a conveyance of legal title to real 
estate. 

The decision of the court upon the most important question in the case, namely, 
that of laches, seems extremly close. The railroad company, after a judgment in 
condemnation proceedings, entered upon the claimant's land in 1874, but failed 
to pay the damages awarded by the court. The railroad soon passed into other 
hands, and at the time of suit brought in 1900 — twenty-six years after possession 
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taken — had passed through the hands of various successors of the original com- 
pany, into the possession of the defendant company. Sundry promises of payment 
had been made by the officials of some one or more of the companies, but by what 
companies and how long before suit brought does not appear. The road had 
been sold in a creditors' .suit, to which the plaintiff, however, was not a party, 
but of the pendency of which he had knowledge. He does not. appear to have 
given the purchaser any notice of his claim, so that the purchaser might have 
protected itself out of the purchase money or otherwise. As a general rule, one 
who knowingly permits another to buy and pay for property, title to which he 
knows is in himself, will be equitably estopped afterwards to assert his claim. The 
estoppel will not operate (in Virginia) to transfer legal title, but a court of equity 
will, in a proper case, compel a conveyance of the legal title as an accompaniment 
of the estoppel — and the case here was in equity. It is probable, however, that 
the estoppel was obviated by the subsequent promises of the purchasing company. 
We say probable, because, as already stated, when and by what companies these 
promises were made, is not disclosed by the opinion. We are disposed to dwell 
somewhat particularly upon the point of estoppel, because of the danger that this 
case will hereafter be quoted as authority for greater laxity on the part of a lienor 
in asserting his rights against bona fide purchasers than the court would consciously 
sanction, or sound principles warrant. 



Richmond Passenger & Power Company v. Steger.* 
Supreme Court of Appeals: At Richmond. 

March 12, 1903. 

1. Negligence — Street railways — Person on track — Contributory negligence — Instruc- 

tions. There being evidence tending to show that a plaintiff, after going upon 
a street railway tract, did not use ordinary care in getting off before he was 
struck by an approaching car which was very near and which he had signalled 
to stop, it was error to instruct the jury to find in his favor if they believed 
from the evidence that at the time he got on the tract, " the motorman of the 
car saw, or could, by the exercise of ordinary care, have seen him in time to 
stop the car so as to avoid striking him, and failed, in the exercise of such 
care, to do so." 

2. Instructions — Effect of inconsistency. Where instructions are inconsistent with, 

or contradict each other, it is impossible to say by which the jury was con- 
trolled, and the verdict should be set aside. 

3. Verdicts — Erroneous instruction — When harmless. This court will not set aside 

the verdict of a jury, although erroneous instructions have been given, if 
the record clearly shows that, upon proper instructions, the jury could not 
have properly found any other verdict. But this rule has no application 
when the evidence on the material questions involved is so conflicting that 
if the verdict had been for the opposite party the court could not have dis- 
turbed it. 

Error to a judgment of the Law and Equity Court of the city of 



* Reported by M. P. .Burks, state Reporter. 



